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S FIRST GENERAL COUNSEL'S REPORT 
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7 MUR: 6401 
8 DATE RECEIVED: October 25.2010 
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10 I 
11 EXPIRATION OF SOL: Earliest-December 22, 

^ 12 2014/Latest-January 22,2015 
HI 13 
0 14 MUR: 6432 
0 15 DATE RECEIVED: Noveniber 15,2010 
5 16 DATE ACTIVATED: Januaiy 19.2011 
^ 17 I 
O 18 EXPIRATION OF SOL: Earliest-December 22. 

19 2014/Latest-Januaiy 22.2015 
20 
21 COMPLAINANTS: Nebraska Democratic Party (MUR 6401) 
22 Bold Nebraska (MUR 6432) 
23 
24 RESPONDENTS: TransCanada Keystone Pipduie GP, LLC 
25 Bruning for Attorney Generd 
26 Govemor Heineman committee 
27 
28 RELEVANT STATUTES 2U.S.C.§441e 
29 AND REGULATIONS: 11 C.F.R. § 110.20 
30 
31 OTHER AGENCIES CHECKED: Nebraska AccountebUity and Disdosure 
32 Commission 
33 
34 L INTRODUCTION 

35 Complamants, tfae Nebraska Democratic Party and Bold Nebraska, filed substantiaUy 

36 sinular complaints dleging tiiat TransCanada Corporation, a Canadian corporation 

37 ('TransCanada"), or one of ite foreign subsidiaries actudly made donations of $2,500 each to 

38 two Nebraska state candidate committees tiiat the conunittees reported as made by either 

39 "TransĈ anada Keystone Pipeline" or "TransCanada Keystone Pipdine LP." The Respondent, 
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1 lYansCanada Keystone Pipeline. GP. LLC. a "downstream" subsidiaiy of TransCanada, stetes 

2 that tfae donations were, in fact, made by a domestic subsidiary of TransCanada using domestic 

3 revenue and tiiat no foreign nationd directed, controlled, or partidpated in the decision-making 

4 process regaiding tfae donations. Upon review of the complamt. responses, and avdlable 

5 infonnation, there appears to be no basis for condudmg that the Respondent was involved in 
KJ 

6 making prohibited foreign nationd contributions. Accordmgly. as discussed below, we 
"-I 
0 7 recommend tiiat the Commission find iao reason to believe tfaat TransCanada Keystone Pipdine. 
0 
Nl 

^ 8 GP, LLC violated 2 U.S.C. § 441e. Because the donations at issue were not made by a foreign 

0 9 nationd, the stete committees did not accept donations from a foreign nationd. Accordingly, we 

10 dso recommend that tiie Commission find no reason to bdieve Bruning for Attomey Generd 

11 and the Govemor Heineman Conumttee violated 2 U.S.C. § 441e. and dose tfae file. 

12 n. FACTUAL AND LEGAL ANALYSIS 
13 A. Facte 
14 

15 Respondent TransCanada Keystone Pipdme, GP. LLC C'Keystone"), is a limited liability 

16 company registered in Ddaware and headquaitered in Texas with operations in Omaha, 

17 Nebraska. Keystone Response at 2. Keystone is tiie geneid partner in TransCanada Keystone 

18 Pipdine, LP C'Keystone LP"), a Ddaware limited partnership. Keystone Supplementd 

19 Response at 1 and Response, Ex. A (organizationd diart).̂  Keystone jointiy owns and controls 

20 Keystone LP with a limited partner. TransCanada Keystone Pipdine. LLC. another Ddaware 

21 
' In order lo clarify two points in K ŝtone's response relating to die identity of the donor and die composition of 
fiinds used to make die donattons, we tovited K̂ stone to clarify those issues. It did so m a letter dated ^ril 14, 
2011. As noted »0vi. Keystone's supplemenud reqxinse clarifies diat K ŝtone LP was die donating entity but tfaat 
Ketone directs idl of its activities. It also clarified die funds composition issue, as explained in Footnote 6 and die 
accompanying text. 
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1 limited liability company. Id Keystone and ite limited paitner are in turn, subsidiaries of a 

2 Delaware coiporation, TransCanada OU Pipdines, Inc. All four entities are dtimately whoUy-

3 owned by TransCanada Corporation, a Canadian corporation. Keystone Response, Ex. A. 

4 TransCanada is an energy infrastracture company that, among other things, devdops and 

. S operates naturd gas and oU pipelines in North America. Keystone LP is apparentiy responsible 

^ 6 for constmctmg and operating tfae U.S. portion of an oU pipdine that transports crude oil from 
H 

0 7 Alberte, Canada, to U.S. markets. See TransCanada March 14,2008, press rdease avdlable at 
0 
^ 8 www tTanBcanada.coni/3036.html. 

0 9 As generd paitner. Keystone duecte dl of tfae activities of Keystone LP, and Keystone 
HI 

10 employees approved and directed Keystone LP to make the donations at issue to the stete 

11 committees in this matter. Keystone Response at 2; Supplementd Response at 1. According to 

12 Keystone, sometime before December 11.2009, Beth Jensen, ite Director of Govemment 

13 Rdations and a U.S. dtizen, reviewed witii outeide counsd tfae pennissibiUty and attendant 

14 reporting requiremente, under stete law. of making donations to Nebraska stete candidates. 

15 Keystone Response at 2. Subsequentiy, Jensen approved donations of $2,500 each to tiie 

16 Cjovemor Heineman Committee C'Heineman Committee") and Bruning for Attorney Generd 

17 ("Biunhig Comnuttee"), Ifae campdgn committees of two Nelnaska candidates. Id. Jensen sent 

18 an emaU on December 11.2009. instmcting TransCanada's Aecounte Payable staff to issue 

19 diecks from Keystone operating fimds to the two stete campdgns. /dl.Ex. B. The Aecounte 

20 Payable center, located in Cdgaiy. Alberta, processed the cfaedcs. The Accounts Paydile center 

21 issued the checks on a Keystone-controUed "U.S. fimds Citibank account" in tfae name of 

22 Keystone LP and sent tfaem to JenseiL Id. Jensen tfaen forwarded tfae cfaecks to Kissd E&S 
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1 Associates, an Omafaa, Nebraska-based outeide consdting fiim engaged by Keystone ui ite 

2 government relations efforte. Kissd representatives faand-ddivered the diecks to tiie candidate 

3 commioees. apparentiy in Januaiy 2010. Id; Bruning Committee Response to MUR 6401 at 1. 

4 Copies of the diedcs show tfaat eadi was drawn on an account of 'TransCanada Keystone 

5 Pipdine, LP, 4501" Street S.W., Cdgaiy Alberta 502 5H1." Keystone Response, Ex. C. A 

^ 6 printed notetion on the cfaeck face undemeatii tfae amount reads "U.S. FUNDS, TransĈ anada 

0 7 Keystone Pipdine. LP." Id The chedu dso indicate tiie bank wfaere tfae account was 
Q 
^ 8 maintdned is Citibank, N.A.. at an address in New York City. 

Q 9 AsrequiredunderNebraskalaw.onFebruary2,2010, Jensen filed witfa the Nebraska 
H 

10 AccountebiUty and Disdosure Commission ("NADC") a Form B-7, "Report of Politicd 

11 Contributions of a Coiporation. Union or Other Association," for each donation. In tfaose forms, 

12 Keystone asserte tfaat Jensen emmeously identified TransĈ anada Corporation as the donor. 

13 Keystone Response at 3, and Ex. D. The fonns list another Omaha, Nebraska, address where 

14 Keystone operates locdly. Keystone Response at 2, Ex. D. The Form B-7s have since been 

15 amended to show Keystone LP as tfae donor. /(rf.,Ex. E. 

16 The Respondent Conunittees' initid disclosure reporte show that tfaey eitfaei incompletely 

17 or erroneously reported the donations at issue.̂  The Heineman Cominittee reported ite donation 

18 as coming frmn TransCanada Keystone Pipelme at tiie 4501*̂  St. address prmted on the cfaedc 

19 but listed the city and state as Omaha, Nebraska, ratfaer than Cdgary. See MUR 6401 Complaint 

20 attechment. Heineman Conunittee NADC Form B-l. Sdiedde B, page 10 of 11; MUR 6432 

' It appears diat only the most current version of die stete disclosure reports are available on the NADC's website 
since die sUte committees' reports for the period in question now available on>lme have been amended. The NADC 
website stales thst die website datebase is based on the paper records filed widi die NADC and ttuit die paper records 
constitute the official records. See NADC website at hPD7̂ adc•nol•orp/ccdh/8eâ ch.cgi. 
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1 Complaint, Ex. 1. The Bruning Committee reported ite donation as commg from TransCanada 

2 Keystone Pipdme LP witii no address whateoever. See MUR 6401 Complaint Amendment, 

3 Bruning COmmittee NADC Fonn B-l , Schedule B, page 11 of 12; MUR 6432 Complaint, Ex. 2. 

4 Accordmg to tfae compldnt m MUR 6432, an auditor at tiie NADC discovered tfaat tfae 

5 street address m one of tiie disdosure reports bdonged to TransCanada m Cdgaiy, Alberta.̂  

^ 6 MUR 6432 Complauit at 2 and Ex. 3. The Biunmg and Heineman Conunittees each state tfaat 
HI 

q) 7 tiie NADC contacted them on September 30.2010. d)out tiie possibUity tiiat tfae Keystone LP 
0 

^ 8 donation may not have been from a U.S. corporation. Brumng Committee Response at 1-2; 

0 9 Heineman Committee Response at 1. That same day. each committee separatdy issued refiind 

10 cheds to'TransCanada Keystone Pipdine. LP." iSee Bruning Conunittee Response. Ex. 3; 

11 Heineman Committee Response at 5. Keystone stetes that tiie conunittees refimded tiie 

12 donations "out of an abundance of caution" despite derifying infoimation it provided to them, a 

13 stetement edioed by tfae Bnining Conunittee. Keystone Response at 3; Bnining Committee 

14 Response at 1-2. 

15 B. Analysis 

16 1. AUeged Fordgn National Donations 

17 The Federd Election Campdgn Act of 1971, as amended ("tfae Act"), prohibite a foreign 

18 nationd, directiy oi indirectiy, from makfaig a contribution or donation of money or other thing 

^ The MUR 6432 complaint and an altached Intemet article stete diat tfae Calgary street address was listed in tfae 
Bruning Committee's stete disclosure report The attached copies of the original paper reports, filed on April 12. 
2010. however, show Out the Heineman Committee listed a street addiess and the Bruning Committae listed no 
addiess. See MUR 6432 Complamt at Ex. 1 and Ex. 2. 

* References to die Brunmg and Heineman Cominittee Responses arete the committees'resp 
Bodi committees responded to the oomplaint in MUR 6432 by icferencing tiieir esrlier MUR 6401 responses. 
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11 C.F.R. § 110.20(b). A foreign nationd is dso profaibited from duectiy or indnectiy makmg 

an expenditure, an independem expenditure, or a disbursement in connection with a Federd, 

Stete, or loed dection. 2 U.S.C. § 441e(a)(l)(C); 11 C.F.R. § 110.20(f). In addition, 

commission regdations prohibit foreign nationds from directing, dictating, controUing. or 

directiy or indirectiy participating m the dedsion-making process of any peison, sudi as a 

corporation, witii regard to sucfa person's election-related activities, indudmg decisions 

concerning tfae making of eontributions, donations, expenditures, or disbiuaeniente in connectio 

with dections for any Federd, Stete, or loed ofRcc. 11 C.F.R. § 110.20(i). 

The Act and Conunission regulations defme "foreign nationd" to indude "foreign 

In past advisoiy opinions, tfae Cominission has pennitted a U.S. subsidiaiy of a foreign 

conceming tfae donations and disbuisemente are made by U.S. citizens or permanent residente. 
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1 subsidies from tfaeir foreign parent or otiier fordgn nationd may make donations to stete and 

2 loed candidates as long as no fordgn nationd participates in tfae dedsion-making, except for 

3 setting overall budget amounte. and they use funds generated by their domestic operations 

4 maintauied m U.S. bank accounts); 1992-15 (Nansay HawdiXwhoUy-owned subsidiary of a 

5 foreign coiporation tfaat received some subsidies from ite foreign parent may make donations m 

^ 6 coimection witfa stete and locd dections where it Guirentiy had substantid net eamings 

0 7 generated by ite domestic operations placed in segregated aecounte that recdved no subsidies. 
0 

^ 8 and provided that̂  in the future, it codd demonstrate tiuough a reasonable accounting method 

O 9 that it had sufficient funds in ite aecounte to make donations, other than fiinds given or provided 

10 by ite foreign nationd parent). 

11 Keystone stetes that tfae donations to tfae stete candidate committees were made witfa U.S. 

12 operating fiinds from an account mainteined in a U.S. finandd institution. Id. at 3. It pointe out 

13 tiiat tfae attadied photocopies of tiie donation checks were drawn on a New York Citibank, N.A. 

14 bank account and bear the notetion "U.S. Funds" on the cfaeck faces. It dso explains tfaat the 

15 Canadian address on the cfaedcs is that of TransCanada's Aecounte Payable center, an offioe that 

16 merely processes paymente autfaorized by operating unite of TransCanada, indudmg Keystone.̂  

17 Id 013. Fmdly, Keystene stetes tiiat Keystone LP received no subsidies fiom fordgn nationds 

' Keystone's response also maintains diat die processing of die donatton checks by TransCanada's Accounts Payable 
center does not run afoul of die foreign national prohibition. Keystone Response at 4. In a matter involving similar 
circumstances, the Commisston found no reason to believe that Section 441e was violated where: tfae foreign parent 
processed and issued a donation check on an account of die domestic sulisidiary donor; the donation was made from 
revenues generated by the domestic subsidiary; and the domestic subsidiaiy's president, a U.S. citizen, was the sole 
decision-maker widi respect to the donation. See MUR 6099 (Waverly Glen Systems. Ltd.) First Cjeneral Counsel's 
Reportat4. ' 
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1 and generated substential net eamings fiom which it fiinded the donations.̂  Keystone 

2 Supplementel Response at 1-2. There is no information indicating that the donations were 

derived fiiom non-U.S. funds. 

Witii respect to tiie stetus of tiiose involved in making the donations. Keystone's response 

identifies only Betii Jensen, a U.S. citizen, and describes her role as approving and directing tiie 

disbursement ofthe donations. The response also stetes, however, that no foreign individual or 

entity "participate[d] in the decision making process regarding the making of the contributions" 

8 and none dicected or controUed the donations. Keystone Response at 3; see also Idatl. 

9 Consequentiy, it may be that Ms. Jensen was the sole decision-maker involved in making the 

10 donations or that Keystone decided not to specifically identify other non-foreign nationds who 

11 were involved in the decision-making process. In any case, we have no infonnation that any 

12 non-U.S. citizen or non-permanent resident was involved in decisions to make the donations. In 

13 addition, we note tiiat Keystone's upstream parent, TransCanada, has previously sought advice 

14 regarding the legality of its domestic subsidiaries making donations in stete and local elections in 

15 the U.S. S'ee Advisory Opinion 2006-15. 

16 Based on Keystone's response, it appears that the donations to the Bruning and 

17 Heineman Committees were made using funds generated by a domestic subsidiaiy that recdved 

18 no subsidies from a foreign national, and that no foreign national was involved in the decision to 

* As stated in footnote 1, we invited Keystone to clarify its response as to the composition of funds used to make the 
donations. In its resp<}nse, Keystene referred several times to Advisoiy Opinion 2006-IS in which its upstream 
parent company, TransCanada, sought guidance as to whedier two of its subsidiaries, neither of which are involved 
in this matter, could make donations in connection with sttite and local elections. Specifically, the response states 
that **... consistent with Commission guidance to TransCanada in AO 2006-IS, the contribution {sic) was made 
from U.S. dollar denomiiwted operating fonds of Keystone located in a U.S. financial institution." ICeystene 
Response at 3. The inhial response, however, did not say whether Keystone LP, like die subsidiaries in AO 2006-
1S, neceived any subsidies from TmnsCanada or another fiDreign national. As noted in tfae text. Keystone's 
supplemental response confimis that Keystone LP did not receive subsidies from foreign nationals. 



MURs 6401 and 6432 (TransCanada Keystone Pipeline. GP, LLC) 
First Cjeneral Cjounsel's Rqiort 
Page 9 

1 make the donations. Accordingly, we recommend that the Commission find no reason to bdieve 

2 that TransCanada Keystone GP, LLC, as tiie generd partner tiiat conducte tiie aaivities of 

3 Keystone LP, violated 2 U.S.C. § 441e. 

4 2. Acceptance of Donations by State Committees 

5 The Act and Commission regdations prohibit a person, in pertinent part, from knowingly 

^ 6 accepting or recdving a donation made in connection with a stete dection from a foreign 

2 7 nationd. See 2 U.S.C. § 441e(a)(2); 11 C.F.R. § 110.20(g). 
0 
ffl 8 Ifae Bnming and Heineman Comnuttees promptiy refimded tfae donations wfaen NADC 
er 

Q 9 notified tiiem of a potentid problem with the donatkms despite continued stetemente from 
r-i 

<H 10 TransCanada representatives that tfae donations were pennissible. Bruning Conimittee Response 

11 at 2. Ex. 3 (refiud chedc); Heinenian Comnuttee Response at land 5 (refond check). They botii 

12 contend tfaat any potentid violation was inadvertent and request that the Cominission dismiss 

13 tfaem from tfae matters. Id 

14 Based on Keystone's response, it appears the donations to the stete committees were not 

15 made by a foreign nationd. Therefore, we recommend that tfae Conunission find no reason to 

16 believe that Bruning for Attorney General and The Govemor Hememan COmmittee violated 

17 2 U.S.C. § 441e by aeoepting foreign nationd donations. We dso recommend that the 

18 Commission dose ihe file. 

19 m. RECOMMENDATIONS 

20 1. Find no reason to bdieve in MURs 6401 and 6432 that TinansCanada Keystone 
21 Pipelme, GP. LLC violated 2 U.S.C. § 441e. 
22 
23 2. Find no reason to bdieve m MURs 6401 and 6432 that Brumng for Attomey General 
24 violated 2 U.S.C.§441e. 
25 
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3. Fmd no reason to bdieve m MURs 6401 and 6432 tiiat tiie Govemor Hdneman 
Committee violated 2 U.S.C. § 441e. 

4. Approve the attached Factud and Legd Andyses in MURs 6401 and 6432. 

5. Approve tfae appropriate letters. 

6. Close tiie files in MUR 6401 and MUR 6432. 

Christopher Hughey 
Acting Generd Counsd 

Date 
BY: 

St̂ dien CSura 
Deputy Associate Gonad Counsel 
for Kiforcement 

Q.Ludcett 
Acting Assistam Generd Counsd 

Dawn M. Odrowski 
Attorney 


